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1. On April 15, 2003, Sammie Lee Epps, Jr. pled guiltyto the crime of possessionwith intent to sdll

cocaine. The Honorable C.E. Morgan, 111, sentenced Epps.

To serve atermof seventeenyears with the Mississippi Department of Corrections. After
the defendant has served a period of twelve years, the Mississippi Department of
Corrections is hereby ordered to place him in a program of post-release supervision
pursuant to section 47-7-34 of the Mississippi Code of 1972 for a period of five years,



provided the defendant has abided by dl the rules and regulations of the Mississppi
Department of Corrections during his period of incarceration.

12. OnMay 14, 2004, Epps, pro se, filedamotion for post-conviction relief. The motionwas denied
without an evidentiary hearing. On appedl, Epps argues that: (1) he was denied effective assistance of
counsd, (2) his guilty pleawas involuntary, (3) he was denied due process because he was not informed
of hisright to appeal his sentence, (4) hissentencewasillegd, and (5) heisentitled to an evidentiary hearing
in regards to the factud issues presented in the motion for post-conviction relief. We find no error and
afirm.
STANDARD OF REVIEW

113. In reviewing a tria court’s decision to deny a motion for post-conviction rdief, the standard of
review isclear. Thetrid court’s denia will not be reversed absent afinding that the tria court’s decision
was clearly erroneous. Smith v. State, 806 SONAILTIE851150 (1 3) (Miss. Ct. App. 2002).

l. Jurisdiction
4.  Wefird condgder the threshold issue of jurisdiction. The State claims that Eppsfalledto appeal in
atimey manner.
5. This Court has hdd that the prison mailbox rule extends to dl actions under the Uniform Post
Conviction Collaterd Rdief Act (“UPCCRA™) and appedlsin those actions. Gaston v. State, 817 So.
2d 613, 616 (Miss. Ct. App. 2002). A pro seprisoner’ smotionfor post-convictionrdief is delivered for
filing, under the UPCCRA and the Missssppi Rules of Civil Procedure, when the prisoner ddivers the
papers to prison authoritiesfor maling. Id. at 615. The State cdlaimsthat Eppsfiled his gpped on July 29,

2004, thirty-one days after the triad court entered the order denying relief.



T6. Epps brief did not address the timeliness of hisgpped. To him, it was gpparently not an issue.
Eppsisincarcerated a the Wington County Correctiona Facility. His notice of apped was received by
the Supreme Court Clerk onJuly 29, 2004. With the Clerk receiving the notice on thethirty-first day after
the order was entered, we bdlieve it reasonable to infer that Epps deposited his notice of appeal inthe mall,
a the Wington County Correctiond Fecility, at least the day before it was received by the Clerk. Thus,
the apped wastimedy served and is properly before this Court.
1. | neffective Assistance of Counsel

17. Epps next dams ineffective assstance of counsd. The standard gpplied to clams of ineffective
assistance of counsd wasfirg articulated in Strickland v. Washington, 466 U.S. 668 (1984). Epps must
demondrate that his counsel's performance was deficient and that this deficiency prejudiced his defense.
Id. & 687. The burden of proof rests with Epps, and we will measure the dleged deficiency within the
totaity of circumstances. Hiter v. State, 660 So. 2d 961, 965 (Miss. 1995); Carney v. State, 525 So.
2d 776, 780 (Miss. 1988). However, a presumption exigts that the attorney's conduct was adequate.
Burnsv. State, 813 So. 2d 668, 673 (14)(Miss. 2001); Sringer v. Sate, 454 So. 2d 468, 477 (Miss.
1984).

T18. Epps argues first that his counsdl had a duty to pursue a violation of the 270 day rule and that his
counsel expresdy told himthat no suchviolationexisted. Epps guilty pleawaived hisright to aspeedy trid
and isnot abagsfor relief on a motion for post-conviction relief.  Anderson v. State, 577 So. 2d 390,
391-92 (Miss. 1991). During his plea hearing, Judge Morgan asked Eppsif he understood that he had a
right to a public and speedy trid by jury. Judge Morgan dso clearly asked if he understood that his guilty

pleawould waive these rights. Epps answered affirmatively. Thereisno merit to thisissue.



T9. Epps argues next that he was persuaded to plead guilty by his counsd’s “predicament” that he
could be sentenced to 120 years if convicted at trid. Indeed, this was Epps predicament and not his
counsdl’s predicament. His counsdl was obligated to advise Epps of the potentia consequences of trid
and conviction. Indeed, if hewas convicted at trid on both counts charged in the indictment, including the
sentence enhancement, Epps faced a potentid maximum sentence of 120 years imprisonment. Epps dso
admitted that his counsdl informed him of the congtitutiond rightshewould waive, what the prosecutionwas
required to prove, the possble defenses available to him, and he Stated that he was satisfied with his
counsdl’ s representation.
9110.  For these reasons, we find no merit to Epps  clam of ineffective assstance of counsd!.

1. Voluntariness of Guilty Plea
11. Epps dams that his guilty plea was involuntary and was entered after being ill advised by his
counsdl. A pleaof guilty is not binding upon a crimina defendant unless it is entered voluntarily and
intdligently. Myersv. State, 583 So. 2d 174, 177 (Miss. 1991). A pleais viewed as voluntary and
intdligent when the defendant is informed of the charges againg him and the consequences of his plea.
Alexander v. Sate, 605 So. 2d 1170, 1172 (Miss. 1992). A defendant must be told that a guilty plea
involves a waiver of the right to atrid by jury, the right to confront adverse witnesses, and the right to
protection agang sdf incrimination. Boykin v. Alabama, 395 U.S. 238, 243 (1969).
112.  Asdiscussed above, Eppswas afforded effective assistance of counsd. Therecordisvoid of any
pleaagreement, but it doesindicate that Epps was thoroughly questioned about his decisionto plead quilty.
Judge Morgan was very clear in his explanation that he did not have to follow the prosecutor’s
recommendation, and that he was free to sentence Epps to a term of thirty years if he choose to do so.

Epps answered Judge Morgan’ squestionthat it was hisown decisontoplead guilty. Epps’ responsesaso



indicated that his plea was nether the result of coercion nor any physica violence, nor had he been
promised anything, nor given anything of valuein order to persuade him to plead guilty.
113.  Wefind that Eppswasfuly advised of hisrightsand acknowledged that he intended to waive these
rights. Therefore, we concludethat Epps voluntarily and intdligently plead guilty. We find no merit to this
issue.

V. Denial of Due Process - Failure to Inform of Appeal Process
14.  Epps contends that he should have beenadvised by Judge M organthat he had the right to apped
his sentence. Epps correctly states that the trid court is required to make the defendant aware of any
condtitutiona rights which a guilty pleatendsto wave. Here, Judge Morgan advised Eppsthat if he was
convicted he would have aright to gpped to the Mississppi Supreme Court. He asked if he understood
that he would waive this right by pleading guilty. Epps affirmatively indicated that he understood these
rights. Accordingly, thisissue iswithout merit.

V. lllegal Sentence
115.  Epps assarts that the sentence imposed wasillegd. Epps was sentenced to aterm of seventeen
years with the Mississppi Department of Corrections, withingtructions that he was to be incarcerated for
twelve years and in a program of post-release supervison for aterm of five years. Epps contends that
under Missssppi Code Annotated Section 47-7-33 (Rev. 2002), as a prior convicted felon, he is not
digblefor a suspended sentence. Epps correctly interpretsthe provisonsof Section 47-7-33. Asaprior
convicted fdon, Eppswould not be digible for a suspended sentence. Indeed, he was not givena sentence
with any portion suspended.
716. It is perfectly within the sentencing judges province to sentence the defendant to a term of

imprisonment followed by a termof post-rel ease supervison, so long asthe sum of the two do not exceed



the maximum sentence authorized to be imposed by statute for the felony committed. Miss. Code Ann.
847-7-34 (Rev. 2002). Wefind no merit to thisissue.

VI. Evidentiary Hearing.
117.  Hndly, Epps arguesthat he isentitled to an evidentiary hearing. Heisnot entitled to an evidentiary
hearing. Section 99-39-11(2) providesthat if “it plainly appearsfrom the face of the motion, any annexed
exhibits and the prior proceedings in the case that the movant is not entitled to any rdief, the judge may
makeanorder for its dismissal and causethe prisoner to be notified.” Thereisno menit to thisissue. Judge
Morgan was correct to dismiss the motion without an evidentiary hearing.
118.  Finding no error, weafirmthe judgment of the Circuit Court of Montgomery County that denied
Epps motion for post-conviction relief.
119. THE JUDGMENT OF THE MONTGOMERY COUNTY CIRCUIT COURT
DISMISSINGPOST-CONVICTION RELIEFISAFFIRMED. ALL COSTSOF THISAPPEAL

ARE ASSESSED TO MONTGOMERY COUNTY.

KING, CJ., LEE AND MYERS, P.JJ., BRIDGES, CHANDLER, BARNES AND
ISHEE, JJ., CONCUR. IRVING, J.,, CONCURSIN RESULT ONLY.



